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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSC17-01529 
CASE NAME: FRENKEN VS. WELTER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear.  CourtCall OK.  This will be called on the 9:00 calendar, not at 8:30. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. INTERROGS. (Paul Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
The Court understands that it previously granted an ex parte order setting all of these discovery 
motions (Lines 2-13) for November 16 instead of November 30.  The matters were nevertheless 
not administratively calendared for November 16 and not decided then; there is no evident 
explanation for why not.  The Court apologizes for this apparent clerical oversight. 
 
The Court is granting plaintiff’s motions to deem matters admitted against all three defendants 
(Lines 6, 8, and 10), though that result is contingent on them not serving responses before 
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9:00 a.m. Friday.  If matters are deemed admitted, that is likely to mean that plaintiff has no 
genuine need for at least most, and possibly all, of the other forms of discovery sought on the 
rest of these motions (answers to supplemental interrogatories, responses to supplemental 
document requests, and depositions).  While plaintiff’s motions to compel such discovery appear 
to be meritorious in themselves, the Court is not inclined to order defendants to provide 
discovery for which plaintiff has no genuine need in light of the matters admitted. 
 
Accordingly, these motions (Lines 2-5, 7, 9, and 11-13) are all continued to December 7, 2018, 
at 9:00 a.m.  By December 5, plaintiff’s counsel is to file (with courtesy copies to Chambers) and 
serve (by same-day or overnight delivery) supplemental statements identifying any particular 
interrogatories, document requests, or topics for deposition that he still genuinely requires, with 
a brief explanation why.  If no supplemental statements are filed, the Court will take it that no 
further discovery is needed, but will nevertheless take up these motions as to their requests for 
monetary sanctions. 
 
In the event that one or more of the defendants does serve responses to the RFAs, no 
supplemental statements are required as to the responding defendant(s), and the Court will take 
up these motions to compel as originally filed. 
 
Defendants not having filed timely oppositions to any of these motions before today’s hearing, 
they are not authorized or invited to file oppositions now. 
 
The Court is aware that plaintiff faces a time crunch between now and the February 23 trial date 
(and the five-year deadline in March).  It appears that two weeks’ worth of that crunch are the 
Court’s fault.  The rest of the crunch, however, is plaintiff’s problem, he having delayed until last 
summer in serving this discovery, and until October in filing these motions.  (Moreover, the 
Court has no access to prior discovery served and responded to in this case, so it cannot 
ascertain whether the present round of discovery and motions represent a true need for 
information for trial, or just a tactical attempt to take advantage of defendants’ inactivity and lack 
of counsel, so as to generate defaults.  If the latter, plaintiff’s tactical aim may be more or less 
equally served by the motions to deem matters admitted.) 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. DOC REQS (Paul Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/30/18 

 
 

- 3 - 

 4.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. INTERROGS (Ellen Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. DOC REQS (Ellen Lam)  
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 6.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO DEEM MATTERS ADMITTED (Alexander Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See also Line 2 concerning the date of this hearing. 
 
The motion to deem matters admitted, as against defendant Alexander Lam, is granted.  

The matters requested in the Plaintiff’s First Set of Requests for Admissions to Alexander Lam 

(served on or about July 13, 2018) are deemed admitted.  Plaintiff’s counsel must lodge a 

proposed order with a declaration confirming that no responses were served prior to the 

hearing.  No sanctions are awarded. 

In the event that defendant Alexander Lam has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions are awarded to Plaintiff in the amount of 

$510, payable by Alexander Lam to plaintiff’s counsel within 30 days after service of an Order 

After Hearing hereon. 

The sanctions awarded on all three motions to deem matters admitted (Lines 6, 8, and 10) are 
duplicative of each other, because the Court does not consider that any substantial additional 
effort or time was required to prepare and file the second and third such motions.  Sanctions 
may end up being awarded against one, two, or all three defendants, depending whether they 
do or don’t serve timely responses.  In the event that these sanctions are awarded against more 
than one defendant, the $510 in sanctions will be deemed assessed against such defendants 
jointly and severally. 
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 7.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. DOC. REQS. 
(Alexander Lam) FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 8.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS PTG CALL CENTER 
HEARING ON MOTION TO DEEM MATTERS DEEM ADMITTED (Ellen Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See also Line 2 concerning the date of this hearing. 
 
The motion to deem matters admitted, as against defendant Ellen Lam, is granted.  The matters 

requested in the Plaintiff’s First Set of Requests for Admissions to Ellen Lam (served on or 

about July 13, 2018) are deemed admitted.  Plaintiff’s counsel must lodge a proposed order with 

a declaration confirming that no responses were served prior to the hearing.  No sanctions are 

awarded. 

In the event that defendant Ellen Lam has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions are awarded to Plaintiff in the amount of 

$510, payable by Ellen Lam to plaintiff’s counsel within 30 days after service of an Order After 

Hearing hereon. 

The sanctions awarded on all three motions to deem matters admitted (Lines 6, 8, and 10) are 
duplicative of each other, because the Court does not consider that any substantial additional 
effort or time was required to prepare and file the second and third such motions.  Sanctions 
may end up being awarded against one, two, or all three defendants, depending whether they 
do or don’t serve timely responses.  In the event that these sanctions are awarded against more 
than one defendant, the $510 in sanctions will be deemed assessed against such defendants 
jointly and severally. 
 

  

 9.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL DEPOSITION (Paul Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
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10.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO DEEM MATTERS ADMITTED (Paul Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See also Line 2 concerning the date of this hearing. 
 
The motion to deem matters admitted, as against defendant Paul Lam, is granted.  The matters 

requested in the Plaintiff’s First Set of Requests for Admissions to Paul Lam (served on or about 

July 13, 2018) are deemed admitted.  Plaintiff’s counsel must lodge a proposed order with a 

declaration confirming that no responses were served prior to the hearing.  No sanctions are 

awarded. 

In the event that defendant Paul Lam has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions are awarded to Plaintiff in the amount of 

$510, payable by Paul Lam to plaintiff’s counsel within 30 days after service of an Order After 

Hearing hereon. 

The sanctions awarded on all three motions to deem matters admitted (Lines 6, 8, and 10) are 
duplicative of each other, because the Court does not consider that any substantial additional 
effort or time was required to prepare and file the second and third such motions.  Sanctions 
may end up being awarded against one, two, or all three defendants, depending whether they 
do or don’t serve timely responses.  In the event that these sanctions are awarded against more 
than one defendant, the $510 in sanctions will be deemed assessed against such defendants 
jointly and severally. 
 

  

11.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL DEPOSITION (Alexander Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

12.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPL. INTERROGS. 
(Alexander Lam)  FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
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13.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO COMPEL DEPOSITION (Ellen Lam) 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

14.  TIME:  9:00   CASE#: MSC14-02340 
CASE NAME: CHEROTI VS. AMERICA'S WHOLESALE LENDER 
HEARING ON MOTION TO DEEM DEFAULT VOID & DISMISS, OR TO SET ASIDE 
DEFAULT  /  FILED BY COUNTRYWIDE HOME LOANS, INC. 
* TENTATIVE RULING: * 
 
Defendant Countrywide Home Loans, Inc. (fdba America’s Wholesale Lender) moves to vacate 
the default entered against it, and to dismiss the action.  The motion is granted.  The default 
against Countrywide is vacated, and the action against Countrywide is dismissed. 
 
Plaintiff filed this quiet-title action on December 23, 2014, seeking to void the deed of trust then 
held by Countrywide.  The lead named defendant was America’s Wholesale Lender (hereinafter 
AWL), which she believed to be the corporate lender and deed-of-trust holder in the underlying 
transaction.  Also named as defendants were National City Bank (not otherwise involved in this 
motion), and unidentified “all persons known or unknown”, etc., as is standard practice in a 
quiet-title action. 
 
Countrywide shows (and plaintiff does not dispute) that it maintained an agent for service of 
process in California at all relevant times, and that no service of summons in this case was ever 
made on that agent, or on any other agent as permitted in Code of Civil Procedure § 416.10. 
 
On February 26, 2015 plaintiff filed a Proof of Service of Summons as to AWL, stating that it had 
been served on January 13, 2015 as a corporation pursuant to § 416.10.  Plaintiff did not 
purport to have served AWL by any of the means specified in § 416.10, however.  Instead, her 
POSS recited that AWL had been served “ON THE SECRETARY OF STATE PER COURT 
ORDER AND CORPORATIONS CODE SECTION 1702”.  On the strength of that POSS, 
plaintiff obtained entry of a default against AWL on the same date, February 26.  She thereafter 
obtained a court order authorizing service by publication on “all other persons or entities”, etc., 
representing that she did not know the identity or location of any such persons. 
 
The representation made in plaintiff’s February 26 POSS, however, was simply false, because 
in fact there was no court order.  Corporations Code § 1702(a) authorizes service on a 
corporation through the Secretary of State only under very limited circumstances, and with 
express court approval: 
 

If an agent for the purpose of service of process has resigned and has not been 

replaced or if the agent designated cannot with reasonable diligence be found at 
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the address designated for personally delivering the process, or if no agent has 

been designated, and it is shown by affidavit to the satisfaction of the court that 

process against a domestic corporation cannot be served with reasonable 

diligence upon the designated agent by hand in the manner provided in Section 

415.10, subdivision (a) of Section 415.20 or subdivision (a) of Section 415.30 of 

the Code of Civil Procedure or upon the corporation in the manner provided in 

subdivision (a), (b) or (c) of Section 416.10 or subdivision (a) of Section 416.20 of 

the Code of Civil Procedure, the court may make an order that the service be 

made upon the corporation by delivering by hand to the Secretary of State, or to 

any person employed in the Secretary of State’s office in the capacity of assistant 

or deputy, one copy of the process for each defendant to be served, together with 

a copy of the order authorizing such service. Service in this manner is deemed 

complete on the 10th day after delivery of the process to the Secretary of State. 

We will skip over for now the opening requirements that there be no designated and locatable 
agent for service of process.  Even if that is so, a plaintiff cannot simply decide on her own that 
she will serve a corporate defendant via the Secretary of State.  The statute expressly requires 
that the plaintiff must “show[] by affidavit to the satisfaction of the court that process against a 
domestic corporation cannot be served with reasonable diligence upon the designated agent”.  
If satisfied with the showing, the court – not the plaintiff unilaterally – “may make an order” for 
service via the Secretary of State. 
 
Here, there was no affidavit and no showing of reasonable diligence.  Neither was there any 
satisfaction of the court, nor any court order authorizing service via the Secretary of State.  
The POSS ought not have been accepted at the filing window.  Even if filed, however, it was 
fatally defective on its face for failure to meet the requirements of § 1702. 
 
These are not mere technicalities.  There are good reasons why the Legislature required that 
the court must perform a gatekeeper function as to service through the Secretary of State, which 
is generically unlikely to result in any actual notice to the defendant.  The Court thinks it unlikely 
that any application by plaintiff for an order under § 1702 would have been granted.  Hindsight, 
however, is not the test.  To validate plaintiff’s purported POSS, she would have had to apply for 
and secure the Court’s authorization before making the service.  It is uncontested that she made 
no effort to do so.  She just misrepresented in her POSS that she had done so. 
 
Plaintiff’s opposition seeks to meet this problem through two forms of misdirection.  First, she 
argues that she could not have conventionally served Countrywide as such, because her loan 
documents identified the lender only as AWL and she had no way of knowing that AWL was 
only a dba for Countrywide.  The argument is debatable both factually and legally, but it is 
beside the point.  We are not debating whether plaintiff could have served Countrywide; we are 
debating whether plaintiff did in fact validly serve AWL.  She did not.  By skipping the critical 
steps of making a proper showing of diligence and obtaining a court order, she invalidated the 
only POSS she ever purported to make as to either AWL or Countrywide. 
 
Second (and actually her lead argument now), plaintiff argues that Countrywide was instead 
served by publication as one of the unidentified “other persons”.  There are a number of fatal 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=a5c6e1f6-6797-460a-bd07-fac1dac59cd1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DV11-66B9-80KB-00000-00&pdcontentcomponentid=4867&pddoctitle=Section+1702&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=53zbk&prid=81bbf1d8-d2cb-44ae-9bf9-5d2b891861d8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=a5c6e1f6-6797-460a-bd07-fac1dac59cd1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DV11-66B9-80KB-00000-00&pdcontentcomponentid=4867&pddoctitle=Section+1702&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=53zbk&prid=81bbf1d8-d2cb-44ae-9bf9-5d2b891861d8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=a5c6e1f6-6797-460a-bd07-fac1dac59cd1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DV11-66B9-80KB-00000-00&pdcontentcomponentid=4867&pddoctitle=Section+1702&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=53zbk&prid=81bbf1d8-d2cb-44ae-9bf9-5d2b891861d8
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=a5c6e1f6-6797-460a-bd07-fac1dac59cd1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DV11-66B9-80KB-00000-00&pdcontentcomponentid=4867&pddoctitle=Section+1702&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=53zbk&prid=81bbf1d8-d2cb-44ae-9bf9-5d2b891861d8
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flaws in this argument.  First, neither the application for leave to serve by publication, nor the 
subsequent proof of such service, purported to state that plaintiff was serving any known or 
identifiable party, such as the actual lender and holder of the deed of trust.  No such application 
would credibly have been granted.  Had plaintiff sought to serve the lender by publication by 
arguing that she couldn’t figure out who the real lender was, she would undoubtedly have been 
directed to dig a little harder.  (Countrywide in fact shows that it had a filing in place in this 
County showing that AWL was a dba for Countrywide.)  Second, the default actually entered 
against AWL did not purport to rest on any proof of service by publication, which indeed had not 
yet occurred at the time the default was entered.  Third, plaintiff admits that she actually learned 
by early 2016 that AWL was really Countrywide; her filings in bankruptcy court said so.  Having 
learned that, however, she made no efforts to try to serve Countrywide properly. 
 
The Court therefore holds that plaintiff’s purported POSS on AWL, filed February 26, 2015, 
was facially defective, and the default entered thereafter against AWL resting on that POSS 
must be vacated. 
 
That leaves the question of what to do with the case now.  If the only problem were the invalidity 
of the original POSS, the proper step now would be to vacate the default and allow Countrywide 
to defend itself.  Countrywide points out, however, that there is a further problem:  Plaintiff has 
failed to serve Countrywide validly within the mandatory three-year deadline of Code of Civil 
Procedure § 583.210.  Hence, the case is subject to dismissal under Code of Civil Procedure 
§ 583.250, which requires that the action must be dismissed if not served within three years.  
“The requirements of this article are mandatory and are not subject to extension, excuse, or 
exception except as expressly provided by statute”, § 583.250(b). 
 
This case is squarely controlled by the settled rule that “[o]nly a valid service complies with the 
requirement of section 583.210 that the summons and complaint be served within three years.”  
Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1433; accord, e.g., Mannesmann 
DeMag, Ltd. v. Superior Court (1985) 172 Cal.App.3d 1118, 1125; Schering Corp. v. Superior 
Court (1975) 52 Cal.App.3d 737, 742.  In those cases, as here, the plaintiffs served the 
defendants within the three-year period, but by invalid methods.  Such invalid service did not 
qualify as the effective service that must be made within three years, and hence did not prevent 
the mandatory dismissal of the cases for failure to serve by the deadline. 
 
Here, plaintiff may well have honestly believed she had validly served Countrywide/AWL; and on 
that assumption, it is no surprise that she took no further action during the remainder of the 
three-year window to serve it again.  But it is plaintiff’s own fault that the POSS was invalid.  
Even assuming that she did not know who Countrywide was, no one made her skip the 
mandatory steps of making a proper diligence showing and obtaining a court order before 
serving via the Secretary of State under § 1702, nor did anyone make her file a false POSS 
reciting that she had secured such a court order.  The lesson of Dill and similar cases is that 
when a plaintiff uses an invalid method of serving, he or she is still at risk of dismissal under 
§ 583.250 if the error is not corrected before the deadline runs.  We may leave to another day 
and another case whether there might be any wiggle room for a truly innocent plaintiff who 
actually and reasonably believes the timely service was valid.  Plaintiff here was not innocent in 
filing a false POSS, and she was not reasonable in believing that that POSS would stand up. 
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Countrywide’s unopposed request for judicial notice is granted. 
 

 

14A  TIME:  9:00   CASE#: MSC14-02340 
CASE NAME: CHEROTI VS. AMERICA'S WHOLESALE LENDER 
ORDER TO SHOW CAUSE WHY THE ACTION SHOULD NOT BE DISMISSED FOR 
FAILURE TO PROSECUTE 
* TENTATIVE RULING: * 
 
In its previous tentative of October 19, 2018, the Court issued an order to show cause why this 
case should not be dismissed for failure to prosecute.  That question is mooted by the dismissal 
of this case on other grounds in Line 14. 
 
In the event that plaintiff contests the Line 14 tentative and convinces the Court not to dismiss, 
however, plaintiff will still be expected to explain why she has not diligently attempted to 
prosecute this case to judgment – both in general, and more specifically since the Court invited 
her in September 2017 to proceed with a default prove-up. 
 

  

15.  TIME:  9:00   CASE#: MSC15-01908 
CASE NAME: DOE VS. SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY NEW LIFE CHURCH OF ALAMO 
* TENTATIVE RULING: * 
 
Defendant New Life Church of Alamo moves for summary judgment and summary adjudication.  
Its motion for summary adjudication as to vicarious liability, and the first cause of action for 
sexual abuse of a minor, is granted.  Its motion for summary adjudication of the fourth cause of 
action for negligence is denied.  Its motion for summary adjudication of the claim for attorney’s 
fees under Code of Civil Procedure § 1021.5 is granted.  Because summary adjudication 
is being denied as to one cause of action, necessarily the motion for summary judgment 
is denied. 
 

I. Procedural Issues 
 

Counsel are reminded to comply with the Rules of Court as to motion papers generally and 
summary judgment motions specifically.  The Church’s exhibits are unwieldy as a result of this 
failure.  For example, the Church’s Exhibit B – excerpts from Mr. Turkovich’s deposition – lacks 
highlights of cited text (as do all the transcripts) and presents the deposition pages in no 
particular order.  In some cases, the excerpts have no page numbers at all or come from other 
depositions.  This makes it difficult for the Court to find the cited evidence.   
 

II. Background and Significant Evidence 
 
Plaintiff is a minor who attended youth group at the Church, including a trip to Mexico.  Pastor 
Benjamin Johnson served as the Church’s Director of Student Ministries, with Pastor Stephen 
Miller serving as Associate Director.  Nick Turkovich was an adult leader with the youth group 
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who attended the group’s trip to Mexico, and is a retired police officer of 25 years’ service, with 
sex crimes experience.  Miller also attended the Mexico trip; Johnson did not.  
 
Plaintiff was abused by Kevin Lopez, a volunteer at the Church’s youth group who was also 
plaintiff’s high school wrestling coach.  The Church had subjected Lopez to criminal background 
checks.  The abuse for which Lopez was convicted did not occur at the youth group functions 
and occurred after the Mexico trip.  But plaintiff seeks to hold the Church liable in negligence 
and vicarious liability based on the theory that Church leadership knew of Lopez’s “grooming” 
behavior towards plaintiff at various Church events and did nothing. In particular, the Church 
staff failed to report a specific incident between plaintiff and Lopez that occurred in Mexico.   
 
Lopez was ultimately convicted and is currently incarcerated.  The Church terminated his 
volunteer position after his arrest. 
 

a. Turkovich Testimony 
 
Nick Turkovich testified to a history of inappropriate behavior he observed from Lopez before 
and during the Mexico trip in the summer of 2014.  Lopez picked up one child and took him to 
movies, and Turkovich reported this to Johnson.  Lopez also hugged children for an 
inappropriately long time, and though other leaders hugged students, none others did so in a 
way Turkovich thought was inappropriate.  (Turkovich Tr., p. 83:25-84:25.)  Lopez would also 
rub students’ backs in a manner Turkovich felt inappropriate, and he reported this to Johnson. 
(Id., pp. 178-80.)  He also reported the hugging to Miller while in Mexico; he was concerned it 
was grooming behavior and said so to Miller.  (Id., p. 85:1-86:13.)  
 
Turkovich also testified generally to the Mexico incident: observing Lopez lying with plaintiff on 
his chest “like if my wife was laying on my chest” when he walked in to their room in Mexico, 
which may have been shared with others in the camp who were also present, though he could 
not remember.  (See generally Turkovich Tr. pp. 94-102, and specifically p. 97:15-17.)  
Turkovich had seen behaviors from Lopez that he felt were “grooming” before the Mexico trip.  
(Id., p. 91:7-10.)  Other incidents at the Mexico trip included Lopez allowing minors to drink 
alcohol and hang out of vehicle windows while he drove, as he summarized in an extensive 
post-Mexico email to Johnson.  (Id., Exh. 38.) 
 
He testified directly that in Mexico he was concerned that Lopez was sexually abusing plaintiff.  
(Id., p. 94:2-6.)  He considered reporting Lopez to the police at that time.  (Id., p. 103:15-19.)   
 
But at other points in his deposition, Turkovich testified that he did not have a reasonable 
suspicion of abuse until after Lopez’s arrest. He believed he saw “no violation of law” in the 
Mexico incident and needed one to report it.  (Id., pp. 102:23; 103:25-104:2.)  He did not see 
Lopez’s prior behavior as “grooming”, but “Mexico changed the direction of where my mind 
went.”  (Id., pp. 62:4-10; 93:2-15.)  He did not believe the mandatory reporters such as Miller 
were required to report it.  (Id., p. 104:3-12.)  

 
b. Johnson and Miller Testimony  

 
Johnson testified as to the Child Protection Policies of the Church, including requirements that 
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two screened adults be present for transport of minors before or after events or for any 
transportation of minors, and that touching that would appear inappropriate to others should be 
avoided.  (Johnson Tr., pp. 88:20-89:19; 95:4-14.)  He never heard complaints about Lopez 
hugging students inappropriately, except for those from Turkovich.  (Id., p. 185:3-11.)  Nothing in 
Lopez’s conduct caused him concern.  (Id., pp. 195:20-196:1.)  Miller knew that there was a 
number to call to speak to a police officer to inquire whether a particular incident was worthy of 
reporting, and he had reported suspicions of abuse before.  (Id., p. 116:8-18.)  He felt that the 
kind of touching reported by Turkovich as to Lopez and plaintiff would be inappropriate.  (Id., pp. 
142:18-143:21.) 
 
Miller, who led the Mexico trip, testified that Turkovich did not report the Mexico incident to be 
“grooming”.  (Miller Tr., p. 116:17-24.) Turkovich was furious, yelling and swearing, and Miller 
decided to remove Lopez from the room and put him into the room with Miller and other leaders.  
(Id., p. 113:3-10.)  Miller had not previously received reports of Lopez giving inappropriate hugs.  
(Id., p. 57:7-10.)  In fact, he never received complaint from anyone other than Turkovich 
concerning Lopez.  (Church’s Material Fact [CMF] No. 28 [undisputed].)  The Church itself 
received no complaints of sexual or other improprieties by Lopez from youth group members.  
(CMF 23 [undisputed]; CMF 24 [disputed, but only as to reports by another leader].)  Both Miller 
and Turkovich felt that the incident was not something to report – it was a leadership issue, not 
a child safety issue.  (Id., p. 114:15-21.) 
   

c. Plaintiff’s Experts 
 
In opposition, plaintiffs submit a declaration from Thomas P. Doyle, a Catholic priest with 30 
years of experience in sexual abuse issues.  He opines that the Church violated the standard of 
care by allowing Lopez to have one-on-one interaction with students despite Church policies 
disallowing this.  He also opines that the Mexico incident required a report to the authorities. 
 
Eric Solzman, a senior inspector in the sexual assault unit of the Contra Costa County District 
Attorney’s office with extensive experience in sexual assault cases, also submits a declaration in 
opposition.  He notes that intentional touching of the buttocks, or clothes covering them, is a 
sexual assault as defined under Penal Code section 11165.1(b)(4). He concludes that the 
incident in Mexico was reportable.  
 

III. Motion for Summary Judgment 
 
Plaintiff alleges two causes of action against the Church: (1) the first cause of action for sexual 
abuse of a minor; and (2) the fourth cause of action for negligence.  The first of these sounds in 
vicarious liability – the Church should be held directly liable for the acts of Lopez.  (See First 
Amended Complaint [FAC], pp. 4-6.)  Negligence speaks to a different duty: the Church, by 
conducting a youth program, owed plaintiff a duty to – among other things – properly screen 
youth leaders, properly supervise them, and to protect them.  It also owed a statutory duty to 
report Lopez as a potential abuser.  (See Penal Code § 11665.7(a)(32) [clergy members subject 
to mandatory duty]; § 11669(a)(1) [reasonable suspicion of abuse].)  
 

a. Vicarious Liability 
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The Church attacks vicarious liability on three grounds.  First, Lopez was not an employee.  
Second, any abuse was not within the scope of his employment.  Third, plaintiff cannot establish 
that the Church ratified his acts.   
 
Vicarious liability can apply even when the employee is – as here – as volunteer.  (Jeffrey E. v. 
Cent. Baptist Church (1988) 197 Cal.App.3d 718, 722 n.6 [“The rule's applicability is the same 
for both unpaid volunteers and paid employees”].)  But courts have wrestled with whether sexual 
abuse of a minor is an act “within the scope of employment” that would justify vicarious liability, 
roundly concluding that it is not.  In Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal.App.4th 
377, 394, a former scout alleged that his scoutmaster molested him when he was 12 and 13.  
The Court rejected vicarious liability with an extensive summary of the cases:   
 

We conclude that imposing such a sweeping doctrine as respondeat superior 
under the facts of this case would be contrary to the guidance provided by a 
number of cases that have consistently held that under the doctrine of 
respondeat superior, sexual misconduct falls outside the course and scope of 
employment and should not be imputed to the employer.  (Lisa M. v. Henry Mayo 
Newhall Memorial Hospital (1995) 12 Cal.4th 291 [hospital not liable under 
doctrine of respondeat superior for technician's sexual assault of patient]; John R. 
v. Oakland Unified School Dist. (1989) 48 Cal.3d 438 [school district not 
vicariously liable under doctrine of respondeat superior for molestation by 
teacher]; Jeffrey E. v. Central Baptist Church (1988) 197 Cal.App.3d 718, 722 
[church not liable under respondeat superior for molestation of student by 
Sunday school teacher]; Alma W. v. Oakland Unified School Dist. (1981) 123 
Cal.App.3d 133, 139-142 [school district not vicariously liable for rape of student 
by janitor].)  
 

(Id.) 
 
The one notable exception is White v. County of Orange (1985) 166 Cal.App.3d 566, 577, 
in which vicarious liability flowed to a county for a deputy sheriff’s alleged kidnapping and false 
imprisonment.  But courts have rejected applying that to sexual molestation cases:  
 

The distinguishing feature in White is that the errant conduct arose out of an 
abuse of the employee's official authority. By virtue of the exercise of this 
authority, the police officer was able to perpetrate his assault. The focus is not on 
whether the police officer's activity is either characteristic or foreseeable, but 
rather on whether the assault arose out of the exercise of job-created authority 
over the plaintiff. 

 
(Jeffrey E., 197 Cal.App.3d at 733; see also John R., 48 Cal.3d at 449 [declining to apply White 
because “the authority of a police officer over a motorist – bolstered most immediately by his 
uniform, badge and firearm, and only slightly less so by the prospect of criminal sanctions for 
disobedience – plainly surpasses that of a teacher over a student”].) 
 
Finally, plaintiff argues that vicarious liability can be shown because the Church “subsequently 
ratified an originally unauthorized tort.”  (Baptist v. Robinson (2006) 143 Cal.App.4th 151, 169.)  
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Plaintiff believes that by trivializing the spooning incident in Mexico and refusing to report Lopez 
despite his previous rule-breaking, the Church concealed his conduct. 
 
But even ratification by “adopting” a tortfeasor’s conduct must be truly voluntary in nature.  
(Rakestraw v. Rodrigues (1972) 8 Cal.3d 67, 73.)  The evidence shows no history of Lopez 
being reported for inappropriate behavior, such as hugging, nor reports by plaintiff or others of 
sexual abuse.  (CMF 22, 25, 28.)  Beyond this, Turkovich suspected abuse while in Mexico but 
testified that he had no evidence of abuse, and the Church terminated Lopez once it became 
aware of his arrest.  (See Turkovich Tr., pp. 76, 80-82, and 84-86 [inappropriate hugging and 
alcohol issues and potential “grooming” behavior]; pp. 97-100 [generally describing Mexico 
incident seeing Lopez lying with plaintiff], p. 101 and pp. 103-104 [Turkovich did not see 
violation of the law and lacked information to suspect sexual abuse]; contrast C.R. v. Tenant 
Healthcare Corp. (2008) 169 Cal.App.4th 1094, 1111-12 [reversing demurrer on ratification 
basis where complaint alleged defendant knew of doctor’s sexual abuse and attempted to hide 
it].)  These facts do not show a triable issue as to voluntary ratification of Lopez’s acts by 
the Church.  
 
Accordingly, the Church is entitled to summary adjudication of the first cause of action, which is 
a pure vicarious liability claim based upon Lopez’s acts.  But whether an employer can be 
vicariously liable for sexual abuse by an employee/volunteer is a separate question from 
whether the employer owes a direct duty in the hiring and supervision of that individual.  (See 
John R. at 452-453.)  Similarly, whether the Church affirmatively ratified Lopez’s conduct is a 
distinct question from whether, if it had a duty in hiring and supervising him, it violated that duty 
by failing to report him.  (Penal Code § 11669(a)(1).) 
 

b. Negligence 
 
The negligence claim sounds in wrongful supervision and a general breach by the Church of its 
duty to screen and supervise Lopez and protect minors from grooming behavior.  Moreover, 
those individuals in the Church who were responsible for mandatory reporting of abuse failed to 
do so.  The Church argues it had no duty, because there was no special relationship, Lopez’s 
conduct was not foreseeable, and there was no basis to reasonably suspect Lopez would abuse 
a child, thus no duty to report.  Even if there were a duty, plaintiff cannot show breach.  
 

i. Special Relationship  
 
On the first issue of “no special relationship”, the Church relies primarily on a single case and a 
single fact – that the Church had no actual knowledge of abuse by Lopez and sought such 
information through background checks.  But the case – Conti v. Watchtower Bible & Tract 
Society of New York, Inc. (2015) 235 Cal.App.4th 1214, 1226 – actually supports plaintiff.  The 
Church cites the holding that Watchtower had no general duty to warn its congregation when a 
member disclosed prior molestation.  (Id.)  In contrast, the issue here is not a generalized duty 
to warn, rather a specific duty to protect minor children in the Church’s care.  Even Conti itself 
holds much differently in that context:  
 

We likewise conclude under the special relationship doctrine and the Rowland 
factors that defendants had a legal duty to exercise due care to prevent Conti 
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from being molested during her church-sponsored field service. They could be 
found to have breached that duty by failing to implement Watchtower's 
proclaimed limitations on field service by child molesters like Kendrick. 
 

(235 Cal.App.4th at 1233; see also Doe v. Superior Court (2015) 237 Cal.App.4th 239, 246-47 
[special relationship exists between Church holding a camp and minor child and parents]; 
Juarez, supra, 81 Cal.App.4th at 413 [special relationship between Boy Scouts and scout to 
protect scout from molestation even from an individual without documented history].)  
 
The Court is not convinced by the Church’s argument that such a relationship can exist only with 
minor children in a school or school-like setting.  There is no principled difference between the 
care of a minor in a school or camp versus a Church youth group, particularly where the group 
takes a multi-day trip to a different country.  If anything, a greater special relationship exists in 
the latter case.  The law establishes the precise special relationship that the Church disclaims. 
 

ii. Lack of Foreseeability 
 
The Church argues that Lopez’s behavior was “so unforeseeable as to be wholly inconceivable.”  
(Church’s MPA, p. 11:7-8.)  The Court disagrees.  
 
Initially, having concluded that a special relationship exists, the Court need not separately 
address the multi-prong duty analysis of Rowland v. Christian (1968) 69 Cal.2d 108, 113, which 
includes foreseeability as an element of whether a special relationship exists.  (See Juarez, 81 
Cal.App.4th at 411 [“While the multifactored, policy-driven Rowland analysis provides a 
sufficiently robust doctrinal basis to support imposition of a duty, were we to rely on this 
alternative analysis, we, too, would conclude that a special relationship existed between the 
Scouts and Juarez giving rise to a duty to protect him from harm caused by the criminal conduct 
of third parties.”].)  But as in Juarez and Conti, the risk of harm here was also foreseeable.  
(Id. at 404 [“We are not the first to conclude that children engaged in organized group overnight 
activities are at risk of foreseeable sexual abuse.”]; Conti, 235 Cal.App.4th at 1233 [duty existed 
under Rowland  factors, including foreseeability].)   
 
Much as in Juarez, here the Church had specific guidelines for interactions with students that 
Lopez did not follow.  (See Juarez, 81 Cal.App.4th at 398.)  Juarez’s holding was based in part 
on the foreseeable possibility that a predator would use the organization to gain access to 
young boys.  So, too, might a predator foreseeably use the Church youth group, as its 
leadership was well aware.  (See Johnson Tr., p. 87: 8-19.)  Thus, Juarez concluded “that it 
should be reasonably foreseeable to the Scouts that a child participating in scouting might fall 
prey to a sexual predator, with no documented history of such proclivities, who is serving as an 
adult volunteer in the child's scouting troop.” (Juarez at 404.)   So even if Lopez had shown no 
proclivities at all (as the Church argues), that would not necessarily defeat foreseeability. 
 
But he had, at least enough to concern Turkovich while in Mexico: 
 

Q. In Mexico, were you concerned that Kevin Lopez was sexually abusing 
 any of the students? 
A. I was very concerned, yes. 
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Q. Particularly the plaintiff? 
A. Yes. 
Q. And I’m just trying to get at did you express that concern? 
A. After Mexico, yes. 
Q. At any time, 
A. Oh.  I don’t know.  I’m sure I did. 
 

 (Turkovich Tr., p. 94: 2-11.) 
 
The Court could never adjudicate foreseeability as a matter of law given this testimony 
confirming a Church leader’s concern that Lopez was abusing plaintiff.   
 

iii. No Duty to Report 
 
The Church claims it had no duty to report abuse because the acts alleged did not give rise to 
that duty.  The manner in which the parties argue this issue conflates the elements of duty and 
breach.  There is no question that a duty to report exists.  The statute requires a report if the 
conditions are met.  (Pen. Code § 11166.)  Pastors Johnson and Miller were mandated 
reporters.  (Miller Tr., p. 24: 19-21; Johnson Tr., p. 110:22-24.) 
 
So the only question is whether the facts of this case triggered that duty such that the Church 
breached it by not reporting when it should have.  This turns on whether the Church had a 
“reasonable suspicion”: 
 

…“reasonable suspicion” means that it is objectively reasonable for a person to 
entertain a suspicion, based upon facts that could cause a reasonable person in 
a like position, drawing, when appropriate, on his or her training and experience, 
to suspect child abuse or neglect. “Reasonable suspicion” does not require 
certainty that child abuse or neglect has occurred nor does it require a specific 
medical indication of child abuse or neglect; any “reasonable suspicion” is 
sufficient. 
 

(Pen. Code § 11166(a)(1).) 
 
A trier of fact could conclude that the testimony from Turkovich that he suspected abuse in 
Mexico, combined with his report to Miller, would trigger an objectively reasonable suspicion of 
abuse for any mandatory reporter receiving Turkovich’s account.  Turkovich and others testified 
that they did not believe the Mexico incident was sufficient to justify a report, and it is not clear 
that what Turkovich saw actually meets the definition of sexual assault (touching of the covering 
of the buttocks), regardless of Solzman’s opinion.  But Miller testified that the behavior 
described by Turkovich would be inappropriate, and the test is objective.  Turkovich himself at 
least debated contacting authorities.  Moreover, the mandatory reporters were aware of a 
hotline that would have allowed them to verify if the actions were of a kind that required 
reporting.  A trier of fact could find that a reasonable person would have reported this. 
 
The Church cannot avoid this factual dispute by invoking the settled principle that the existence 
of a duty is a question of law, which may be decided on summary judgment.  It is often a legal 
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question whether, on a given set of facts, any duty arose.  But the problem here is that the facts 
are not “given”, in the relevant sense of being undisputed.  The existence of the duty to report, if 
a reasonable suspicion exists, is a legal question, and there is no dispute as to it.  Whether 
there was a reasonable suspicion, however, is a factual question.  It’s like arguing that the Court 
can decide as a matter of law that a motorist had no duty to stop at a stoplight because the light 
was green.  Okay, that’s fine if the light was green.  But if there’s disputed evidence whether the 
light was green or red, the motorist can’t get summary judgment by redefining the question as 
one of “duty to stop”. 
 

iv. No Breach 
 
Given the conclusions above, triable issues of fact exist as to whether the Church breached its 
duties of care.  Unlike the existence of a duty in the first instance, “the elements of breach of 
that duty and causation are ordinarily questions of fact for the jury's determination.”  (Vasquez v. 
Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 278.)   The Church provides evidence 
that it had no knowledge of the abuse, which if credited would meet its initial burden on this 
factual issue.  But Turkovich’s suspicions remain key: Minimally, triable issues exist as to 
whether the Church should have reported Lopez after the Mexico incident given his concerns, 
such that failing to do so breached a duty.  In addition, two experts so opine. 
 
The Church relies heavily, but selectively, on Turkovich’s stated judgment that what he 
observed did not amount to a reportable incident.  But the correctness of that judgment – more 
exactly, whether a reasonable person would agree with it – is what is at issue here.  Turkovich’s 
expression of his opinion is at least in tension with his other testimony about the degree of 
concern he felt at what he had observed.  It is for the trier of fact, not Turkovich, to say whether 
there was a basis for reasonable suspicion. 
 
For these reasons, summary adjudication of the fourth cause of action for negligence is denied. 
 

IV. Motion for Summary Adjudication of Attorney’s Fees 
 
Plaintiff seeks attorney’s fees under Code of Civil Procedure section 1021.5 as a private 
attorney general.  A motion for summary adjudication properly attacks a claim for damages.  
Code of Civil Procedure § 437c(f)(1).)   The Church argues that plaintiff primarily vindicates his 
own rights and any public interest is at best incidental.   
 
Plaintiff correctly notes that no argument on the issue appears in the separate statement, and 
the Church does not address this problem in reply.  The specific claim for damages must be 
stated in the notice and repeated verbatim in the separate statement.  (CRC 3.1350(d).)  The 
Court retains discretion to consider a motion with a non-compliant separate statement.  (Code 
Civ. Proc. § 437c(b)(1).)  Because this is a legal issue that has been fully briefed, the Court 
exercises its discretion to consider it. 
 
The Court may award attorney’s fees in any action “which has resulted in the enforcement of an 
important right affecting the public interest” if the action confers a significant benefit on the 
general public, the necessity of private enforcement make the award appropriate, and the fees 
should not in the interest of justice be paid out of the recovery.  (Code of Civil Procedure 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/30/18 

 
 

- 17 - 

§ 1021.5.)  Fees under § 1021.5 can be awarded only in those cases that result in more than an 
incidental public benefit. 
 

Because the public always has a significant interest in seeing that laws are 

enforced, it always derives some benefit when illegal private or public conduct is 

rectified. Nevertheless, the Legislature did not intend to authorize an award of 

fees under section 1021.5 in every lawsuit enforcing a constitutional or statutory 

right. … When the record indicates that the primary effect of a lawsuit was to 

advance or vindicate a plaintiff's personal economic interests, an award of fees 

under section 1021.5 is improper. 

(Flannery v. California Highway Patrol (1998) 61 Cal.App.4th 629, 635.)   

Plaintiffs are not disqualified from fees simply because they primarily seek to vindicate private 

rights.  (Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 578 n.9 [“Flannery merely held 

that a plaintiff who enforces a statutory right is not necessarily entitled to section 1021.5 fees 

when the primary effect of the suit is to vindicate an individual economic interest.”].)  But a 

significant public benefit must be conferred, so that an award of fees is inappropriate in the 

presence of prior public enforcement.  (See, e.g., Conservatorship of Whitley (2010) 50 Cal.4th 

1206, 1215 [“On the other hand, the award of attorney fees is not appropriate when the public 

rights in question were adequately vindicated by governmental action.”].) 

No one could dispute that prevention of child sexual abuse is an important public interest.  
But this case asserts plaintiff’s rights as against the Church, a private entity where his abuser 
volunteered.  Significant public enforcement has already occurred, vindicating that public 
interest: Lopez is incarcerated.  The necessity of private enforcement here is almost exclusively 
for plaintiff to recover his own damages.  Section 1021.5 does not permit a fee award in such 
circumstances.  Summary adjudication is therefore granted. 
 

V. Evidentiary Issues 
 
The Court rules on only those evidentiary objections it deems material to the disposition of the 
motion.  (Code of Civil Procedure § 437c(q).)  
 

a. Declarations 
 
The Court gives no weight to declarations of counsel purporting to re-state deposition testimony, 
as this is hearsay, but considers them solely for purposes of authenticating the transcript.  
 

b. Church’s Objection To Evidence 
 
Objections 4-6:  Overruled. This excerpt is permissible expert opinion.  
 
Objections 7-9:  Overruled.  The statement that the church did not enforce its rules and 
breached the standard of care is not hearsay, and the witness states the evidentiary basis for 
his standard of care opinion relative to his understanding of Church policies.   
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Objections 10-14:  Overruled.  The witness properly states the basis for his opinion and his 
understanding of the Mexico incident.  The Court can take judicial notice of statutory language.  
There is no basis to conclude that the statute is irrelevant because Mexico law, not California 
law, applies to this California church overseeing California students. 

 
  

16.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY MICHAEL EGGIMAN, STAN BERAZNIK 
* TENTATIVE RULING: * 
 
Lead counsel for both parties (Mr. Black and Mr. Wechsler) to appear personally (not by 
CourtCall).  Counsel should be prepared to engage in face-to-face meet-and-confer in full detail 
as to the discovery at issue in this case, if necessary at the level of individual discovery requests 
(e.g., interrogatories and document requests).  Counsel should expect to remain on the Court 
premises until they have either resolved all disputes, or reached impasse on identified individual 
discovery requests.  If this cannot be accomplished by the time the courthouse closes for the 
day, they should expect to return and resume on Monday morning. 
 
Among other factors to be discussed, the attorneys should carefully consider:  (1) whether any 
individual discovery request, directed to the two individual cross-defendants, is genuinely 
necessary in addition to previous discovery requests already answered by 29 SW (especially 
those verified by Eggiman and Beraznik); and (2) whether, if a given discovery request is really 
entirely duplicative of a request already answered by 29 SW, it would suffice for Eggiman and 
Beraznik simply to incorporate those answers, or (if necessary) simply to cut and paste 
the responses. 
 

  

17.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS HASSAN 
HEARING ON MOTION FOR TERMINATING SANCTIONS OR CONTEMPT 
FILED BY 29 SW LLC 
* TENTATIVE RULING: * 
 
Plaintiff moves for terminating sanctions against defendants/cross-complainants Ali Hassan and 
RH Investments, Inc.  The motion is unopposed, and it is granted in part.  The defaults of 
Hassan and RH Investments will be entered as to the complaint of plaintiff.  The cross-
complaints of Hassan and RH Investments are stricken in their entirety. 
 
Last March the Court granted plaintiff’s motion to compel responses to a long list of discovery 
requests.  The Court granted a longer time than usual for responses, given both the sheer bulk 
of what was required and the impending withdrawal of counsel.  These defendants, however, 
have entirely failed to serve any further responses as ordered in March. 
 
No further monetary sanctions are requested at this time, but the sanctions previously awarded 
remain in place if they have not yet been paid. 
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The motion is denied only insofar as it requests entry of judgment, as opposed to default, as to 
these defendants.  That requires further filings. 
 

  

18.  TIME:  9:00   CASE#: MSC17-01010 
CASE NAME: ANDREWS VS. CRATUS HOMES 
HEARING ON MOTION TO COMPEL RESPONSES AND REQUEST FOR SANCTIONS 
FILED BY CRATUS HOMES LLC 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel discovery is granted in part. 
 
Defendants sought voluminous discovery from plaintiff.  Dissatisfied with his responses, they 
met and conferred, resulting in supplemental responses.  Still dissatisfied, defendants took the 
issues to a discovery facilitator.  Plaintiff reportedly refused to participate in the facilitator 
process.  The facilitator made detailed and thoughtful recommendations on all requests.  
Plaintiff responded with yet further supplemental responses.  Defendants think these remain 
insufficient, and filed this motion to compel further responses.  Plaintiff has filed no opposition to 
the motion. 
 
Plaintiff’s dismissive attitude and lack of candor is apparent from his responses.  So, however, is 
the tactical effort of defendants to snow plaintiff under with unnecessarily voluminous, repetitive, 
and harassing discovery demands. 
 
Except as follows, the motion is granted as to all items listed in defendants’ Separate Statement, 
to the extent stated in the facilitator’s recommendations.  The Order After Hearing must 
reproduce the facilitator’s recommendations.  Verified supplemental responses, as required by 
this ruling, must be served within 30 days after service of the Order After Hearing hereon.  Any 
responsive documents required to be produced must be provided within 35 days after service of 
the Order After Hearing hereon. 
 
The motion is denied as to special interrogatories 2, 15, 19, 22, 25, 26, 32, 39, 40, 55, and 56, 
and request for production 21. 
 
The motion is denied as to form interrogatories 6.3 and 6.4, on the basis that plaintiff has firmly 
disclaimed any item of damages related to any personal injury. 
 
The motion is denied as to special interrogatories 4, 6, 8, 21, 24, because the information 
sought is all duplicative of what is sought in form interrogatory 12.1.  Plaintiff is cautioned, 
however, that he must provide full responses to form interrogatory 12.1, including (for example) 
contact information for Charles Andrews Jr., and the name and contact information of the 
unidentified “neighbor of eight years”. 
 
Special interrogatory 11:  Plaintiff must provide VINs. 
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Special interrogatories 52 and 53:  Denied, without prejudice to covering the same topic in 
deposition. 
 
Sanctions are awarded in the amount of $1,000, payable by plaintiff to counsel for defendants 
within 30 days after service of the Order After Hearing hereon. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01529 
CASE NAME: FRENKEN VS. WELTER 
HEARING ON MOTION FOR INJUNCTIVE RELIEF & MONETARY DAMAGES 
FILED BY GEERTE M. FRENKEN 
* TENTATIVE RULING: * 
 
Plaintiff has filed what she captions as a “Motion for Injunctive Relief and Monetary Damages”.  
The motion is denied. 
 
The Court notes at the outset that the proof of service shows only that the motion was served by 
e-mail.  If the parties have agreed on e-mail as a convenient means of transatlantic service in 
lieu of actual mail or courier service, that is fine.  Absent such a stipulation or court order, 
however, e-mail is not a proper means of service.  The Court is not aware of any such 
stipulation or court order.  (Defendant has filed no response to the motion.) 
 
The motion rests on the assertion that in her vexatious-litigant motion (Line 20), defendant has 
violated HIPAA and various other privacy laws by disclosing a confidential custody evaluation 
conducted in the Marin family-law case.  Plaintiff does not identify what she refers to in 
particular, but it appears the only basis for this is a quotation on page 3 of defendant’s motion 
with a rather vague and general third-party description of what was supposedly stated in that 
custody evaluation.  Defendant does not identify the source of the quotation she uses, but on its 
face it is not a quotation from the custody evaluation itself.  To all appearances (and as far as 
plaintiff can show in this motion), it may be a quotation from a publicly available pleading in the 
family-law matter.  In any event, plaintiff does not show that this constitutes disclosure of any 
protected document – much less that either custody evaluations or defendant personally are 
subject to HIPAA or any of the other laws referred to. 
 
There are other problems with the motion as well.  First, plaintiff is herself suing for damages on 
the basis of allegedly wrongful deprivation of supervised visitation with her child.  She cannot 
assert such a claim while expecting to evade scrutiny of the custody orders made as to the 
child, the reasons for such orders, or her own mental condition and emotional state.  Second, 
she does not confront whether her motion might be barred by such principles as the litigation 
privilege (see, e.g., Civil Code § 47, and the extensive case law discussing and expanding on 
it).  To date, defendant has not pleaded privilege as an affirmative defense in this litigation 
overall, but it would appear to be pertinent to the present motion even if not pleaded as to the 
action in general. 
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20.  TIME:  9:00   CASE#: MSC17-01529 
CASE NAME: FRENKEN VS. WELTER 
HEARING ON MOTION TO LABEL GEERTE FRENKEN AS VEXATIOUS 
FILED BY TIFFANY M. WELTER 
* TENTATIVE RULING: * 
 
Defendant moves for an order designating plaintiff as a vexatious litigant under Code of Civil 
Procedure § 391 et seq.  The motion is denied. 
 
Plaintiff points out that defendant has filed no proof of service as to this motion.  That appears to 
be correct, and defendant needs to make sure she does so for any future filings.  It is obvious 
that plaintiff received the motion, however, as she has filed a bulky opposition to it. 
 
Defendant presents considerable evidence that plaintiff is vexatious in the plain-English sense 
of the word – litigating for wrongful motives of harassment and revenge, a history of unjustified 
threats, refusals to accept the results of prior court proceedings, and so on.  But for purposes of 
a formal designation under § 391, there is a formal set of defining criteria that must be shown.  
Defendant has not shown them. 
 
Section 391(b)(1):  This requires a showing of five or more litigations within the last seven years, 
instituted by the litigant pro per, and either adjudicated against her or left pending for two years 
or longer.  Defendant lists four litigations.  It is by no means clear from the record that all four of 
them meet the definitions of this subdivision – but even if they do, there are only four of them, 
not five. 
 
Section 391(b)(2):  This involves continuing to relitigate matters already lost.  It is apparent that 
plaintiff rejects the results of adverse rulings in Marin family law and conservatorship cases and 
in the international abduction case.  But defendant does not make a sufficient showing that 
plaintiff continues to relitigate those issues, as opposed to merely misrepresenting their results 
or denouncing them as incorrect. 
 
Section 391(b)(3):  This requires a showing of repeated filing of unmeritorious motions or 
pleadings, unnecessary discovery, or other frivolous or delaying tactics.  Defendant contends 
that this entire litigation fits that description, but that is not something that can be determined 
while the case remains undecided.  If defendant proves to be right about that at the end of the 
case, the accusation would be more appropriately addressed at that time under Code of Civil 
Procedure §§ 128.5 or 128.7.  Meantime, defendant shows no particular motions, discovery, or 
so on in this case that fit this subdivision. 
 
Section 391(b)(4):  The Court has checked the statewide list, and it does not appear that plaintiff 
has previously been designated as a vexatious litigant. 
 
The Court also has received a bulky filing from defendant captioned “Additional Evidence”.  
Defendant does not identify the purpose of this filing, which the Court has not read.  If it is 
intended as support for this motion, it should have been filed with the motion; but from a very 
quick perusal it does not appear to contain anything that would meet the criteria of § 391.  
Further, there is no indication that it was served on plaintiff.  (And on a picky technical level, 
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the Court reminds defendant that tabs are supposed to be placed on the bottom of the 
document, not the right side.) 
 

  

21.  TIME:  9:00   CASE#: MSC17-01939 
CASE NAME: MANNING VS. FRIEDMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STEVEN ALAN FRIEDMAN M.D. 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment is granted. 

This is a medical malpractice case brought by Dr. Manning (a dentist) against Dr. Friedman.  

Manning alleges that Friedman incorrectly diagnosed her as having Celiac disease.  As a result, 

until she obtained a contrary and correct diagnosis in 2016 that she did not have Celiac, 

Manning was obliged by Friedman’s misdiagnosis to conform to an onerous gluten-free diet.  

She asserts damages in the form of unnecessary expense (in obtaining food) and 

inconvenience and emotional distress (in avoiding restaurants, social situations, and the like).  

She alleges no physical harm from the misdiagnosis. 

Friedman moves on the basis that Manning’s action is barred by the statute of limitations.  

The statute of limitations for malpractice claims against a health care provider are found in Code 

of Civil Procedure § 340.5:  

In an action for injury or death against a health care provider based upon such 

person’s alleged professional negligence, the time for the commencement of 

action shall be three years after the date of injury or one year after the plaintiff 

discovers, or through the use of reasonable diligence should have discovered, 

the injury, whichever occurs first.  

“A plaintiff in a medical malpractice action must satisfy the requirements of both the one-year 

and the three-year limitations periods.”  (Drexler v. Petersen (2016) 4 Cal.App.5th 1181, 1190 

(“Drexler”).)  “The injury commences both the three-year and the one-year limitations periods.”  

(Id.)  “The word ‘injury’ in section 340.5 ‘refers to the damaging effect of the alleged wrongful act 

and not to the act itself.’”  (Id.)  “The injury, however, is not necessarily the ultimate harm 

suffered, but instead occurs at ‘the point at which ‘appreciable harm’ is first manifested.’”  (Id.) 

“Each case necessarily will turn on its own particular circumstance.”  (Id. at 1191.) 

Manning alleges that she learned of the incorrectness of Friedman’s diagnosis in July 2016, and 

this action was not filed until October 2017.  Nevertheless, Friedman does not base this motion 

on the one-year limitations period of § 340.5, and Manning has thus had no opportunity to 

address it.  For those reasons the Court will likewise disregard the one-year limitations issue. 

The Court nevertheless concludes that, on the face of the pleadings and on the uncontested 

evidence, Manning’s action is barred by the three-year limitations period.  It is uncontested that 

Friedman’s diagnosis of Celiac occurred in 2012.  Manning’s asserted injury – that is, the 
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various forms of economic and non-economic harm resulting from her conformity to an 

erroneous gluten-free regime – also commenced in 2012.  Whatever forms of injury Manning 

alleges she incurred, therefore, started being incurred in 2012.  This action was not brought 

until 2017. 

Dr. Manning, however, argues that the holding in Drexler compels a different result.  In Drexler, 

the plaintiff sought treatment for headaches he had been experiencing for a month, and the 

doctor diagnosed him with tension headaches.  (Drexler, 4 Cal.App.5th at 1184.)  Years later, 

the plaintiff’s symptoms worsened, as he began to suffer from unsteady gait, voice hoarseness, 

and dysphagia.  (Id. at 1187.)  Doctors conducted an MRI of the plaintiff’s brain and discovered 

a brain tumor.  (Id.)  The court held that “when the plaintiff in a medical malpractice action 

alleges the defendant health care provider misdiagnosed or failed to diagnose a preexisting 

disease or condition, there is no injury for purposes of section 340.5 until the plaintiff first 

experiences appreciable harm as a result of the misdiagnosis, which is when the plaintiff first 

becomes aware that a preexisting disease or condition has developed into a more serious one.”  

(Id. at pp. 1183-1184.) 

The circumstances in Drexler are markedly different from those in the present case.  This case 

is unusual, perhaps unique, in that Manning does not claim she suffered a physical injury that 

developed into a more serious one as a result of Friedman’s alleged misdiagnosis.  Rather, the 

injury she seeks compensation for is the expense and emotional distress allegedly caused by 

the misdiagnosis.  Dr. Manning’s argument is that because her harm did not take the form of 

physical injury to her body, under Drexler she did not have the “injury” in 2012 that would have 

triggered the statute.  But by that logic, the statute of limitations would never run, since she does 

not claim that she ever had any physical injury from abstaining from gluten. 

Manning’s case must live or die on the basis of the form of injury she alleges.  She cannot have 

it both ways, asserting that the harms she incurred constitute “injury” for purposes of recovering 

damages for medical malpractice, but do not constitute “injury” for purposes of triggering the 

statute of limitations.  If she has any compensable injury at all, that injury consists of the harms 

she alleges in her pleadings – extra expense, inconvenience, and emotional distress 

consequent from following a gluten-free regime.  And if those harms constitute an injury 

compensable for medical malpractice, it is uncontested that she began incurring that injury in 

2012 – and that she was aware of them then. 

The Court finds it unnecessary to rule on the objections to evidence (see Code of Civil 

Procedure § 437c(q)).  The proof needed to determine the outcome of this motion is found in 

Manning’s own pleadings.  The Court notes that the expert declaration filed by Manning speaks 

at great length as to why Friedman’s diagnosis was negligent, but casts no light at all on the 

limitations issue. 
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22.  TIME:  9:00   CASE#: MSC17-02242 
CASE NAME: SMITH VS. HYDEN-ZAKHEIM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HYDEN-ZAKHEIM, LLP, TIMOTHY M. HYDEN ESQ 
* TENTATIVE RULING: * 
 
Defendants demur to the complaint.  The demurrer is sustained without leave to amend with 
respect to the second cause of action, but overruled with respect to the first cause of action.  
Defendants must file and serve their answer within 30 days. 
 
Plaintiff has filed no opposition to the demurrer.  He has filed an “objection” and request for 
continuance of the demurrer hearing.  He was properly and timely served with the demurrer, 
however, nearly a month before his opposition was due.  He states no grounds why he was 
unable to respond timely, or why he needs more time, beyond an unexplained reference to the 
holidays and the Butte County fire – but with no suggestion how, if at all, the fire could have 
affected plaintiff’s ability to prepare an opposition.  (Plaintiff lives in Orinda.)  He certainly offers 
no explanation of why he needs anything as extravagant as the 90 days he requests. 
 
(The Court notes that the complaint confusingly uses “Plaintiff”, “Smith”, “RS”, and “RDS” to 
refer to the plaintiff.  The Court assumes these all refer to Mr. Smith personally, as distinguished 
from the corporation involved.) 
 
This is a legal malpractice case, and the first cause of action is a straightforward claim for legal 
malpractice (negligence).  Defendants make several substantial criticisms of the count, notably 
(1) that it is premature insofar as it seeks damages relating to the outcome of the underlying 
litigation (which has not gone to trial yet); and (2) that insofar as the malpractice claims properly 
belong to plaintiff’s corporation, plaintiff lacks standing to assert them personally because a 
legal malpractice claim cannot be assigned. 
 
The demurrer to this cause of action must nevertheless be overruled, however, because there is 
more to the cause of action than is covered by defendants’ objections.  A demurrer may be 
sustained only if it shows the invalidity of an entire cause of action; there is no such thing as a 
demurrer to only part of a cause of action.  E.g., Fremont Indem. Co. v. Fremont General Corp. 
(2007) 148 Cal.App.4th 97, 119. 
 
Plaintiff’s complaint is less than rigorous in distinguishing between a malpractice claim asserted 
on behalf of himself, versus one asserted (purportedly by assignment) on behalf of the 
corporation.  It is apparent, however, that at least some portion of what he is asserting must be 
regarded as his personally, at least at the pleadings stage. 
 
Furthermore, the major gravamen of his claim as presently pleaded is not that it has led (or will 
lead) to a worse result in the underlying case, but rather the overlapping alleged harms that 
(1) defendants’ bad advice and omissions have resulted in greater legal costs, as billed both by 
defendants and by successor counsel, and (2) defendants have grossly overbilled plaintiff.  
Neither of those forms of alleged damages needs to wait until the outcome of the underlying 
case; if such damages have been incurred, they have already been incurred (at least in part) 
before now. 
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It may be that it will be prudent to wait until the underlying action is completed before trying this 
case, as it may be that plaintiff has not yet finished incurring the damages he alleges – and, as 
defendants impliedly point out, plaintiff may end up wanting to allege additional harm in the form 
of an adverse result in the other case.  But those are matters of timing and case management, 
not insufficiency of pleading. 
 
The Court does sustain the demurrer to plaintiff’s second cause of action, for breach of fiduciary 
duty.  Defendants correctly point out that this is duplicative of the first cause of action.  Plaintiff 
asserts no basis for a fiduciary duty other than defendants’ status as attorneys representing 
plaintiff.  He alleges no forms of breach of such duty other than negligent representation and 
overbilling.  All of that is alleged in the first cause of action, and adequately covered by it.  The 
second cause of action adds nothing. 
 
Defendants also make a legal argument as to a cause of action for negligent misrepresentation.  
The complaint, however, contains no such cause of action.  It is recited in the heading, but not 
found in the body of the complaint. 
 

  

23.  TIME:  9:00   CASE#: MSC18-01540 
CASE NAME: BECKUM VS. OTTO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY INCENSE SPECIALTIES, INC. 
* TENTATIVE RULING: * 
 
Defendant Incense Specialties, Inc. (ISI) demurs to plaintiff’s third cause of action, for 
ultrahazardous activity.  The demurrer is sustained without leave to amend.  ISI must answer 
the remainder of the complaint within 30 days. 
 
This is a products liability action, asserting personal injury allegedly caused by a defective 
electronic cigarette device distributed by ISI.  Plaintiff alleges that the device caught fire, causing 
him personal injury in a variety of ways.  His complaint did not name ISI as a defendant,  He 
instead incorrectly sued Greg Otto, an executive of ISI, alleging that ISI was a dba of Mr. Otto.  
The Court previously granted Mr. Otto’s motion to quash service for lack of personal jurisdiction, 
noting that plaintiff had not sued the correct entity.  Although plaintiff did not take the hint and 
amend, ISI has chosen to treat the allegations against Mr. Otto as though plaintiff had sued and 
served ISI itself. 
 
The Court notes with disapproval that plaintiff refused to engage meaningfully in the meet-and-
confer process required by Code of Civil Procedure §§ 430.41(a)(2) and 435(a)(2).  This was 
irresponsible, and will be borne in mind in the future (for example, if plaintiff seeks leave to 
amend his pleadings).  Plaintiff was not required to abandon his cause of action just because ISI 
said it is defective.  But he was required to listen to what ISI had to say, and respond 
accordingly.  If his mental reaction was “no, you’re wrong, the claim is valid”, he should have 
explained to ISI why he thought that was so.  If his mental reaction was “okay, you got me on 
this one”, he should have stipulated to dismissal of the challenged cause of action.  The Court 
infers that his reaction was the second one, as he has filed no opposition. 
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ISI challenges only plaintiff’s third cause of action.  It asserts a claim for strict liability for 
ultrahazardous activity, alleging:  “Defendant’s conduct in maintaining an electrical system in a 
public area constituted an abnormally dangerous activity which exposed Plaintiff to an 
unreasonable risk of harm” (Complaint ¶ 48).  This is strained to the point of unintentional self-
parody.  It is settled that even for electric utilities that really do “maintain an electrical system in 
a public area”, the mere existence and operation of an electrical power grid is not an 
ultrahazardous activity for purposes of strict tort liability.  Pierce v. PG&E (1985) 166 Cal.App.3d 
68, 85.  Here, the “electrical system” apparently is the electronic cigarette.  It does involve 
electricity, but presumably in a very small amount, and by no stretch of language could it be 
thought to amount to a “system”.  If plaintiff’s theory were valid, it seems that every product of 
any kind would constitute an “ultrahazardous activity” if it involved as much as a AAA battery.  
(Not to mention that the alleged fire started in plaintiff’s bedroom, not a “public place”.) 
 

  

24.  TIME:  9:00   CASE#: MSC18-01540 
CASE NAME: BECKUM VS. OTTO 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY INCENSE SPECIALTIES, INC. 
* TENTATIVE RULING: * 
 
Defendant Incense Specialties, Inc. moves to strike all allegations in the complaint as to 
specific damages figures.  Plaintiff has filed no opposition.  The motion is granted.  The Court 
strikes all specific-number damages allegations, as detailed in ISI’s motion.  (The Order After 
Hearing should specify exactly what is stricken.)  As ISI correctly points out, Code of Civil 
Procedure § 425.10(b) specifically forbids including specific damages figures in a complaint for 
personal injury. 
 
Here, even more than as to the demurrer (Line 23), plaintiff’s refusal to engage in meet-and-
confer is inexcusable.  Plaintiff is pro per.  He is not exempt from the pleadings requirements 
and limitations of the Code of Civil Procedure, but it is not surprising that he might not have 
been fully conversant with them.  When defendant’s counsel pointed out this clear and 
unambiguous rule, however, plaintiff should have simply stipulated to striking these 
impermissible allegations from his complaint. 
 

  

25.  TIME:  9:00   CASE#: MSN18-2202 
CASE NAME: RE C. LEWIS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY NOVATION FUNDING LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
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26.  TIME: 10:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended JOINT ANSWER 
FILED BY BARNEY J. NG, WILD GAME NG LLC 
* TENTATIVE RULING: * 
 
Note that the hearing on this motion is at 10:00 a.m., not 9:00. 
 
Defendants’ joint motion for leave to file an amended answer is denied. 
 
Defendants in this case have shown a well-documented pattern of radically shifting the theories 
– and, worse, the facts – that they have asserted in defense against this complaint, as each 
successive theory is shot down by clear proof or by defendants’ own admissions in discovery.  
Defendants’ brief spends several pages recounting an anecdote about Dennis Rodman, the 
relevance of which eludes the Court.  A more appropriate pop-culture reference might be 
Maxwell Smart:  “Would you believe….?” 
 
Defendants argue that they should not be stuck with what they characterize as a sloppy and 
inadequate answer filed by their former attorney back in 2015.  That would be a strong 
argument, if this were 2016.  But defendants have had years in which to shape up their defense, 
including hiring new attorneys (or going pro per) if they thought it necessary.  They offer nothing 
by way of any showing of their own diligence, or excuses for waiting until now to adduce their 
new theories. 
 
It bears noting that this case was set for trial several months ago.  The trial has not gone 
forward yet only because (1) there remained considerable unclarity as to what defendants’ 
theories of defense were, and (2) from the information available, the Court had real doubts as to 
whether any of the disputed legal claims or defenses asserted in the case really required a live-
witness trial, and did not wish to convene one unless it was necessary.  To those ends, the 
Court directed defendants to file a statement specifying exactly what their theories of defense 
were, and whether they were properly presented on the existing pleadings. 
 
Defendants complied, with commendable clarity.  Notably, their statement of defenses made no 
mention at all of the possibility that they might seek to amend their answers to assert affirmative 
defenses not previously pleaded.  They either ignored that procedural nuance or contended that 
their existing answers covered their present theories.  The Court concluded that they were 
correct as to two such theories, but incorrect as to the remainder. 
 
Despite the general rule of liberality in allowing amendments, there is a limit to how far a party 
can be allowed to keep shifting its basic theories of either offense or defense.  Defendants have 
passed that limit. 
 
Plaintiff correctly points out that the parties have conducted years of discovery in this case – all 
of it, from plaintiff’s side, geared to the requirements of its own case and meeting the defenses 
being asserted by defendants.  Now, after discovery has closed – after the set trial date – 
defendants want to add yet more issues to the case. 
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In particular, defendants have asserted a theory of illegality of the underlying settlement 
agreement, based on the theory that Horwitz didn’t pay his taxes.  Faced with the Court’s 
skepticism in its previous ruling as to whether that could constitute a viable legal defense in this 
action, defendants now say they’re seeking to assert it only to preserve it for appeal.  Yet 
defendants have designated a purported expert witness, to testify specifically in support of that 
theory of defense – that is, to lay out how exactly it was that Horwitz was defrauding the IRS.  
Defendants can’t have it both ways.  If they intend to rely on this argument at trial, then plaintiff 
is surely right in saying she needs at least to depose the expert, and possibly conduct other 
discovery as to Horwitz’s taxes.  But if defendants don’t really intend to put on their expert 
or other evidence for this theory, what’s the point of pleading it?  They’ll lose it at trial for lack 
of proof. 
 
Leave to amend is always discretionary with the Court, and the Court exercises that discretion 
to deny the motion. 
 

  

27.  TIME: 10:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
SPECIAL SET HEARING ON: THEORY OF DEFENSE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Now that we know what defendants’ affirmative defenses are, we can proceed to the step 
previously contemplated at the prior hearings in July and October – namely determining what 
form the “trial” of this case will take.  The Court refers the parties back to its extended comments 
on that subject in its tentative ruling of October 5.  Counsel and Mr. Ng should come prepared to 
discuss this as far as is possible.  Unless either party can identify some particular factual issue 
that will clearly require live-witness testimony, the Court’s intention is to set a briefing schedule 
for (at least tentatively) what may be called a trial on the papers.  If such briefs do in fact turn up 
some issue or issues that (in the Court’s view) require live testimony, the Court will schedule 
and hear it. 
 
The Court offers a couple of observations in addition to what the October 5 order said.  First, 
it must be remembered that while we have been arguing at length about defendants’ affirmative 
defenses, it remains true that it is plaintiff who must first prove her case – including, at least to 
some degree, her own proper ownership of the note she seeks to collect.  The Court’s present 
understanding of the state of play on that point is that there are no actual disputed hard facts, 
just disagreements as to the governing legal principles (e.g., whether the absence of an actual 
endorsement makes a difference).  So, fine – let’s get the legal principles briefed. 
 
Second, the Court anticipates that there may be facts that the parties – defendants in particular 
– contend to be disputed, to which plaintiff’s answer will be one or both of (1) “that makes no 
legal difference even if true” and (2) “defendants have already admitted the contrary in 
discovery”, or something like that.  The Court contemplates that such contentions will be 
addressed in the planned briefing.  If it turns out that the Court disagrees with plaintiff and 
concludes it needs to hear the testimony, it will hear the testimony.  But not yet. 
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28.  TIME: 10:00   CASE#: MSC18-00279 
CASE NAME: N. CROCKETT  VS.  S. CROCKETT, SR. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel and pro per parties to appear at 10:00 a.m. for case management conference. 
 

 

 


